mate children and their parents, discrimination based on status of birth largely escaped constitutional review." This is particularly surprising during a period in which courts have invalidated with increasing frequency classifications predicated on race7 ancestry, 8 and economic status. 9 The decisions in Levy and Glona require a reexamination of the constitutional limitations on discrimination against illegitimates. The holdings left important questions unanswered, unnecessarily clouding the implications of these decisions for remaining discriminations against illegitimates. We conclude, however, that Levy and Glona provide a basis from which all the major legal disadvantages suffered by reason of illegitimacy can be challenged successfully.' 0
I. Levy AND Glona
Levy v. Louisiana arose in a context which well illustrates the typical effect of discrimination against illegitimates. Louise Levy, a black woman, came to the Charity Hospital in New Orleans with symptoms of tiredness, dizziness, chest pain, and slowness of breath. The doctor to whom she was assigned purportedly examined her, but he failed to take her blood pressure or conduct any other test which would have revealed that she suffered from hypertensive uremia. The doctor sent her home with tonic and tranquilizers. When she returned a week later with more severe symptoms, he merely looked at her, told her she was not taking the prescribed medicine and recommended a psychiatrist. Ten days later she died."
Pursuant to the Louisiana wrongful death statute," 2 an action was brought on behalf of her five children-all illegitimate-for damages suffered by them for the loss of their mother and for damages based on the survival of a cause of action for pain and suffering possessed by their mother at her death. The suit was dismissed by the Louisiana district court. The court of appeals affirmed, holding that the denial to illegitimates of the right to recover was properly "based on morals and general welfare because it discourages bringing children into the world out of wedlock." 's After the Supreme Court of Louisiana denied certiorari," 4 the United States Supreme Court noted probable jurisdiction.' 5 In Glona, a Texas domiciliary brought a diversity action in a federal district court in Texas for the wrongful death of her illegitimate son in an automobile accident in Louisiana. The court dismissed the suit, holding that under Louisiana law the mother had no right of action for the death of her illegitimate child. The court of appeals affirmed, rejecting the assertion that this construction violated the equal protection clause.' The Supreme Court granted the petition for certiorari.' 7 Writing for a majority of six in each case, Justice Douglas held that the Louisiana wrongful death statute denied equal protection of the law to both illegitimate children and parents. Read in their broadest sense, the opinions condemn generally classifications based on illegitimacy. But Justice Douglas did not clearly specify the grounds for decision and left undiscussed several possible arguments.
In Levy, Justice Douglas began by articulating the general principle of equal protection:
While a State has broad power when it comes to making classifications (Ferguson v. Skrupa, 372 U.S. 726, 732), it
The right to recover all other damages caused by an offense or quasi offense, if the injured person dies, shall survive for a period of one year from the death of deceased in favor of: (1) the surviving spouse and child or children of the deceased, or either such spouse or such child or children;
(2) the surviving father and mother of the deceased, or either of them, if he left no spouse or child surviving; and (3) the surviving brothers and sisters of the deceased, or any of them, if he left no spouse, child, or parent surviving. The survivors in whose favor this right of action survives may also recover the damages which they sustained through the wrongful death of the deceased. A right to recover damages under the provisions of this paragraph is a property right which, on the death of the survivor in whose favor the right of action survived, is inherited by his legal, instituted, or irregular heirs, whether suit has been instituted thereon by the survivor or not.
As used in this article, the words "child," "brother," "sister," "father," and "mother" include a child, brother, sister, father, and mother, by adoption, respectively. LA. Cirv. Cone ANN. art. 2315 (West Supp. 1969 When Justice Douglas's opinion is read together with the dissent by Justice Harlan, the reader's first impression is that the issue narrows to a discussion of whether the Louisiana statute is unconstitutional under the traditional standard applied to economic statutes: does the classification bear a rational relation to the purposes of the statute? But Justice Douglas provides the tools for different analyses, for, as the excerpt quoted immediately above indicates, the Supreme Court has long viewed with suspicion two types of statutes: (1) those which encroach on basic civil rights and (2) those which establish classifications based on race or ancestry. Under the first category, special protection has been afforded to a wide range of conduct including the right to vote, 2 " the right to marry 2 ' and to have offspring, 2 2 and various rights protected by the first amendment.3 Justice Douglas apparently reasoned that the right to wrongful death recovery, at least in the context of Levy, was also a basic civil right: "[t]he rights asserted here involve the intimate, familial relationship between a child and his own mother." 24 On this basis, he applied the test of stringent constitutional scrutiny and, as discussed below, 2 " invalidated the Louisiana classifica-38 391 U.S. at 71. 19 Id. 2OSee, e.g., Harper v. Virginia Bd. of Elections, 383 U.S. 663 (1966) . 21 Loving v. Virginia, 388 U.S. 1 (1967) . 22 Skinner v. Oklahoma, 316 U.S. 535 (1942) . 23 See, e.g., Dombrowski v. Pfister, 380 U.S. 479 (1965) ; New York Times Co. v. Sullivan, 376 U.S. 254 (1964) ; NAACP v. Button, 371 U.S. 415 (1963) ; Speisser v. Randall, 357 U.S. 513 (1958). tion. The Court's characterization of the rights involved is of no small significance. If the right to wrongful death recovery is to be considered "basic" in our constitutional scheme, other economic relationships which similarly can be said to involve "intimate, familial relationships" would also seem to be deserving of special constitutional protections. Although legislative judgments in the area of economic regulation have been virtually immune from constitutional challenge under the fourteenth amendment since the thirties, 6 some courts have recently indicated that legislative or administrative restrictions on "economic" rights are not to be treated as mere economic regulation cases if they affect social or political relationships, particularly in the area of public assistance." Levy may be read to support the emergence of preferred social and economic rights,-s among which may be a right to receive welfare benefits or comparable assistance. 2 9 To require close constitutional scrutiny in Levy, however, it is not necessary to argue that wrongful death recovery is entitled to the protections afforded "basic civil rights." What makes this particular statute suspect in its own right is that illegitimate status of birth is the basis of the classification which is used to determine to whom the right will be granted. The Supreme Court has ruled in several contexts that classifications based on race or ancestry are "constitutionally suspect" 30 and may only be used if there "clearly appears . . . some overriding statutory purpose." "' While it can be argued that the fourteenth amendment applies with unique force to racial discrimination, 2 the Supreme Court has long invoked equal protection principles to protect other minority groups from arbitrary governmental action, 3 3 and discriminations based on status of birth are closely analogous to those predicated on race and ancestry.
Such discriminations are imposed without regard to an individual's actions or capacities and affect persons who have no more control over their birth status than the black man has over the color of his skin. Consider, for example, Oyama v. California, 34 in which the Supreme Court struck down a provision in California's Alien Land Law which created a prima facie presumption that title to land conveyed to the child of an "ineligible alien" (that is, a Japanese citizen), but paid for by the alien, was held for the benefit of the alien and would escheat to the state. The Court assumed that the underlying purpose of the Alien Land Law, preventing ineligible aliens from owning certain types of land, was constitutional, but ruled nevertheless that the section disadvantaging children of the alien violated the equal protection clause . 5 The import of Oyama is clear. Even if the status of a parent can justify discrimination against him, it cannot justify discrimination against his child. Discrimination against an illegitimate child because of the marital status of his parents is in this sense clearly based on ancestry.
Classifications based on status of birth are also similar to racial classifications in that illegitimate share with nonwhite Americans a history of widespread private discrimination reinforced and institutionalized by legal disabilities. They too are second class citizens in a society in which illegitimacy has been described as a "psychic catastrophe." 46 Illegitimates suffer from psychological and social handicaps closely comparable to those which result from racial discrimination. 3 7 In this context it is not surprising that legal discrimination against illegitimates tends to fall most harshly on blacks and the poor,as and that in some instances this discrimination may have been designed with this specific end in mind. 39 34332 U.S. 633 (1948 Finally, like nonwhites, illegitimates constitute a class that is a "discrete and insular" minority peculiarly susceptible to prejudice which tends to "curtail the operation of those political processes ordinarily to be relied upon to protect minorities . . . . " 40 Indeed, the stigma of "bastardy" in American society is so strong 41 that illegitimates may be even more disabled than nonwhites from forming a political force to effect changes on a social or legislative level.
Without expressly resolving the question whether the Louisiana wrongful death statute was constitutionally suspect and, if so, for what reason, Justice Douglas concluded, Legitimacy or illegitimacy of birth has no relation to the nature of the wrong allegedly inflicted on the mother. These children, though illegitimate, were dependent on her; she cared for them and nurtured them; they were indeed hers in the biological and in the spiritual sense; in her death they suffered wrong in the sense that any dependent would.
We conclude that it is invidious to discriminate against them when no action, conduct, or demeanor of theirs is possibly relevant to the harm that was done the mother.4
This holding is unclear in several respects. First, Justice Douglas never explicitly stated which constitutional standard he was applying. If, as he implied, the classification bears no rational relation to the purposes of the Louisiana wrongful death act, the statute is unconstitutional even under the traditional economic standard. The minimum test under the equal protection clause, of course, is whether this rational relationship exists. 4 a It seems beyond contradiction that the purposes of the statute-"to save [children] harmless during their minority from the loss of benefits (material and moral) which they would have received had their [parent] lived up to the time of their respective Another statute provided that categorical assistance under the Social Security Act could not be given to a family if the mother had an illegitimate child after receiving assistance. LA. REv. STAT. ANN. § 46:233 (1969) . Under this "suitable home" plan, 6,000 families with 22,500 children were removed from public welfare. Ninety-five per cent of those affected were Negroes, although two-thirds of the welfare caseload a few months earlier were Negroes. W. BELL, AID TO DEPENDENT CHILDREN, 183 (1965 majorities" " and to hold torifeasors responsible for their actionsapply equally to illegitimate and legitimate children. 45 Louisiana, however, asserted as a justification for its statute the collateral policy of deterring out-of-wedlock births. This argument, rejected by the Court without discussion, might have been disposed of on any of three grounds. First, the justification is offensive to common sense. It would be truly remarkable if persons contemplating behavior which might produce a child out-of-wedlock were deterred by the possibility that the child would not be able to recover for their wrongful death. Perhaps Justice Douglas considered this point too obvious to state. In Glona, where the deterrence policy had a stronger foundation because the discrimination was aimed at the "wrongdoing parent," he dismissed it as "farfetched." 4"
Second, even assuming that the discrimination constituted a reasonably effective deterrent, a difficult question of equal protection theory is raised: can a classification which is not rationally related to the purposes of the statutory scheme be justified by its promotion of an unrelated state interest? In Levy, the deterrence policy conflicted directly with the purposes of the wrongful death statute: protecting dependents and holding tortfeasors responsible for their actions. Justice Douglas did not advert to the question whether the collateral nature of the deterrence justification was relevant to the rationality of the statute since he probably rejected the deterrence theory as factually unfounded. But his ambiguous language leaves open the argument that a collateral policy cannot justify a classification under the strict test of equal protection. 4 A third ground for rejecting the deterrence theory is due process. Two substantive due process theories were urged upon the Court in 44 Levy.' One was the requirement, similar to that of equal protection, that the laws serve a rational purpose. 9 The other was the principle which precludes a state from denying persons rights on the basis of a condition over which they have no control. In the leading case for the latter theory, Robinson v. California, 50 the Court ruled that the "status" of narcotics addiction was an "illness which may be contracted innocently or involuntarily" and, therefore, punishment for the condition was "cruel and unusual" under the eighth and fourteenth amendments. 5 '
Other courts have applied the "status" principle to invalidate laws penalizing vagrancy. 52 In a more recent case, Powell v. Texas, 53 the Court refused by a 5-4 margin to extend the Robinson rationale to benefit a chronic alcoholic convicted of public drunkenness. The decision in Powell, however, turned on a concurring opinion of Justice White, who, while declining to reverse the conviction on the particular facts, said: "Unless Robinson is to be abandoned, ..... the chronic alcoholic with an irresistible urge to consume alcohol should not be punishable for drinking or for being drunk." ' Thus, Powell can be read to stand for the proposition that it is unconstitutional to penalize criminally the status of "chronic alcoholism."
Since illegitimacy is a status which attaches to a person at birth as the result of conduct of other persons, due process should preclude the denial of rights otherwise available to him on that basis. 55 Justice Douglas seemingly adverted to due process principles in his conclusion that "it is invidious to discriminate against [the Levy children] when no action, conduct, or demeanor of theirs is possibly relevant to the harm that was done the mother." -" Whether or not this statement was intended to dispose of the deterrence argument on due process grounds, the language suggests the viability of a due process approach in other cases.5 7 Further ambiguities in the Levy opinion derive from the Court's emphasis on the care and attention Louise Levy gave her children and its conclusion that "in her death they suffered wrong in the sense that any dependent would." s Probably as a result of this emphasis, upon remand the Supreme Court of Louisiana said in dictum that [t] he United States Supreme Court has held that . . . when a parent openly and publicly recognizes and accepts an illegitimate to be his or her child and the child is dependent upon the parent, such an illegitimate is a "child" as expressed in Civil Code Article 2315.-9 Thus the Louisiana court would limit Levy to cases in which the illegitimate child has been informally acknowledged and is an actual dependent. However, neither of these limitations is constitutional. First, the Louisiana court would substitute a requirement of informal acknowledgement for its old requirement of formal acknowledgement. 0 0 But to the child the new requirement is equally as objectionable as the old since he has no control over either kind of acknowledgement."' Second, since the legitimate child does not need to prove actual dependency to recover, 2 neither should the illegitimate one. While a state could limit recovery to those actually dependent on the deceased,3 status of birth cannot constitutionally be used as an indicator of dependency. Not only is there probably no empirical proof that illegitimate children are less often dependent on their mothers than legitimate children, but even if there were a demonstrable connection between legitimacy and dependency, the state could not use this suspect classification because it could achieve the objective of limiting recovery to dependents by requiring all claimants to prove dependency. The use of status of birth as an indirect method of identifying nondependents -57A due process approach is also suggested as a basis for the decision by the Court's rhetorical question: "Why should the illegitimate child be denied rights merely because of his birth out of wedlock?" Id. at 71. violates two closely related constitutional principles. It is unnecessary because a less drastic means of achieving the public purpose exists. It is also unnecessary because it is imprecise: many children, like the Levys, are dependent and some legitimate ones are not. Under most circumstances a state need not choose the most precise way to fulfill its purpose, merely one which has some rational tendency to do so.' However, where basic civil rights or suspect classifications are involved, the principle is well established that the state must select the method of achieving its goal which least prejudices those within the protected group.65
The Court has relied on the requirements of necessity and precision as the basis of decision under several constitutional clauses to protect a number of substantive rights. It has identified two basic kinds of statutory imprecision: overinclusiveness and underinclusiveness. In the area of basic civil rights, overinclusiveness is seen, for example, in the doctrine of "overbreadth," which requires that when first amendment rights are threatened, even statutes seeking permissible goals must be narrowly drawn."
The same principle applies when other fundamental rights are threatened. 7 The Court dealt with a different type of statutory imprecision in Skinner v. Oklahoma ' where it struck down a classification on the ground, not that it was overbroad, but that it was underinclusive. An Oklahoma law allowed compulsory sterilization of certain habitual criminals. The proscribed crimes included common law larceny, but excluded embezzlement. While conceding that a state normally is given wide deference in its classifications and was not constrained from recognizing degrees of evil, the Court held that where fundamental rights were at stake, the state could not single out a particular group while excluding other groups whose position cannot be rationally differentiated." v More recently, in Aptheker v. Secretary of State, 7 " the Court applied the concepts of both overinclusiveness and underinclusiveness to a statute that made it a crime for members of Communist organizations, which had been ordered to register under the Subversive Activities Control Act, to use or apply for passports for foreign travel. Identifying the purpose of the statute as the protection of national security, 7 ' the Court held that the statute swept "too widely and too indiscriminately across the liberty" I of travel protected by the fifth amendment:
The prohibition against travel is supported only by a tenuous relationship between the bare fact of organizational membership and the activity Congress sought to proscribe. The broad and enveloping prohibition indiscriminately excludes plainly relevant considerations such as the individual's knowledge, activity, commitment, and purposes in and places for travel. 73 For example,
[I]f a notified member of a registered organization were to apply for a passport to visit a relative in Ireland, or to read rare manuscripts . . . The Court relied on a similar theory in United States v. Brown. 75 There it held that a statute making it a crime for a member of the Communist Party to serve as an officer of a labor union was an unconstitutional bill of attainder because it was both "too narrow in specifying the particular class . . . [and] too broad in treating all members of that class alike." 76 While the cases in which the requirements of necessity and precision were developed involved basic civil rights, the underlying principles have been carried over to attack racial and other suspect classifications. The Court applied the necessity standard most clearly to a suspect classification in McLaughlin v. Florida, 7 7 in which Florida argued that a statute outlawing interracial "cohabitation" was rationally related to its ban on mixed marriages. Assuming, arguendo, that the marriage bar was constitutional, the Court said, Florida has offered no argument that the State's policy against interracial marriages cannot be as adequately served by the general, neutral, and existing ban on illicit behavior as by a In McLaughlin, the Court did not rely on the imprecision of the challenged statute, but on the more general principle that the racial classification was unnecessary. The imprecise statute is an a fortiori case, however, since existence of the more precise way of achieving a goal will always make the more burdensome method unnecessary, and hence unconstitutional.
Returning to the interpretation of Levy suggested by the Louisiana court, the use of status of birth as an indirect test of dependency is both unnecessary and imprecise. 7 9 Since illegitimacy, like race, must be considered a suspect classification,"° the Louisiana interpretation is unconstitutional on this basis also.
A final difficulty with the Levy opinion is its failure to deal separately with the survivorship provision of the Louisiana statute.' In a survivorship action, the amount of damages is fixed by the claim, based on pain and suffering, which the mother had at her death. Consequently, allowing illegitimate children to recover necessarily reduces the share of any legitimate children. This is not true in a wrongful death action, where the damages recoverable are those individually suffered by each child. Because of the possibility of prejudice to legitimate children, the survivorship provisions are arguably justified by two additional policies, "family unity" and "presumed intent."
The "family unity" policy is based on the assumption that illegitimate children are not usually part of a parent's family unit, and, hence, that the protection of their interests is somehow less important to society. The basis of this assumption is highly doubtful: many illegitimate children are treated as equal members of the family, especially in their relationships with their mother. In the Levy case itself, Justice Douglas noted the close relationship between the children and their mother. 8 " Even if most illegitimate children were not members of their parents' family circles (as may be true with their fathers), the "family unity" argument would still fail. Since some illegitimate children enjoy a close parental relationship and some legitimate children do not, the intimacy of such relationship, like actual dependency,' cannot be accurately measured by status of birth. Accordingly, if a state wants to make rights dependent on family intimacy, it must measure that quality directly.
The "presumed intent" theory derives from the fact that the survivorship aspect of the Louisiana statute is similar to intestate suc- cession in that it involves the statutory transfer of property which the deceased owned at his death. Such a provision may embody a legislative attempt to distribute the property as the deceased would have wished if he had had an opportunity to express himself."' Under this theory, the presumed desire of parents to exclude their illegitimate children from recovery would explain the classification. Nevertheless, this explanation is constitutionally inadequate to permit the result. First, since the rule burdens members of a suspect classification, the state must demonstrate that the legislative presumption with respect to the intent of decedents is reasonable. The principle is well established that there must be a rational relationship between the fact proven and the fact to be presumed." This may not be possible. Second, even if it is reasonable to presume that the deceased intended to exclude their illegitimate children from recovery, court enforcement of the discriminatory intent of decedents arguably constitutes invalid "state action" under Shelley v. Kraemer. 6 In Shelley, the Court held that equal protection prohibits enforcement by the courts of restrictive covenants based on race. While this rule has been subject to diverse interpretation and discussion, 7 its application here may be appropriate since the state is in some sense fostering discrimination by attributing an invidious intent to those who may not in fact have it."8
It could be argued that both the "family unity" and "presumed intent" theories were considered in Levy as general justifications for the survivorship aspect of the statute, and that they were therefore implicitly rejected. Since Louise Levy had no legitimate children, however, a more reasonable conclusion is that the Court failed to discuss these theories, because it considered them irrelevant on the particular facts of the case. Accordingly, the question should still be considered open in cases where legitimate children are present, but the above analyses should be dispositive.
The Glona case presented a reverse fact pattern-the mother of an illegitimate child sought to recover for her child's wrongful death. 84 Intestacy legislation may alternately reflect a related policy of distributing property on the basis of a social plan which society deems fairest. Text accompanying notes 155-156 infra. 85 Thus, although the discrimination complained of was based on illegitimacy, the case was different from Levy in that the parent of the illegitimate, and not the innocent child, stood to lose by the state action. s 9 The policy of deterrence therefore had at least a colorable basis. Nevertheless, the Court again found no possible rational basis . . .for assuming that if the natural mother is allowed recovery for the wrongful death of her illegitimate child, the cause of illegitimacy will be served. It would, indeed, be farfetched to assume that women have illegitimate children so that they can be compensated in damages for their death. A law which creates an open season on illegitimates in the area of automobile accidents gives a windfall to tortfeasors. But it hardly has a causal connection with the "sin," which is, we are told, the historic reason for the creation of the disability.'
In finding "no rational basis" for the classification, the Court did not apply the strict test of equal protection. 91 On the other hand, Justice Douglas specifically rejected the argument "that since the legislature is dealing with 'sin,' it can deal with it selectively and is not compelled to adopt comprehensive or even consistent measures." 92 In sum, the Court appears to have taken a middle ground: a classification based on illegitimate parenthood is perhaps less suspect than one based on status of birth, but more so than one involving mere economic regulation, where the Court has approved "selective . . .measures." 13 We believe that classifications based on illegitimate parenthood should be constitutionally suspect. While parents of illegitimates have had the opportunity to avoid their status, like their children they suffer from a history of prejudice; " and like their children, they are an "insular minority" unable to defend themselves through the political process. Finally, even assuming that the state can constitutionally regulate extramarital sexual activity,95 it should be required to proceed with care in an area where both intimate human relationships and longstanding prejudice are involved.
A further constitutional argument against discrimination based on producing illegitimates-the right to privacy--derives some support 89 391 U.S. at 75. 90 Id. 91 Id. at 70-71. 92391 U.S. at 75. The Court recognized the additional danger that "[o]pening the courts to suits of this kind may conceivably be a temptation to some to assert motherhood fraudulently," but held that this problem concerned "burden of proof" and, therefore, was not a sufficient ground for upholding the Louisiana classification. The need for this protection has been described by one commentator as follows:
[A] freedom to determine the extent to which others may share in one's spiritual nature, and the ability to protect one's beliefs, thoughts, emotions, and sensations from unreasonable intrusions are of the very essence of life in a free society. 99 If privacy in sexual relationships between consenting adults is constitutionally protected, the state may not intrude unless it can demonstrate a "compelling interest." 100 The primary interest asserted, of course, is the deterrence of illegitimacy. But what are the states' more specific interests in that policy? Although a state might have a financial interest if illegitimate children were more likely to become public charges than legitimate children, it can protect its purse by "less drastic means" 101 than depriving parents of illegitimate children of rights of action, prominent among which is the enforcement of support statutes against fathers of illegitimate children. The more important policy is promotion of the family as an institution. But, since the state has already stated that unmarried parents both have a duty of support, and since, in many instances, they provide the same love and devotion as married parents, the state's interest appears to be in formal marriages as such. However, the dangers to the public which would result from substantial decrease in formal marriages are as yet undocumented. Moreover, in Glona and Levy, Louisiana's willingness to allow a parent to "cure" his sin through acknowledgment, undermines their claim of a substantial state interest in regulating the sexual relationship which produced the child. The question whether formal marriage promotes the interests traditionally associated with that institution is outside the scope of this paper, but it certainly is subject to reexamination in light of developing concepts of individual freedom and morality. Increasingly the right of government to prohibit or discourage "immoral" conduct which damages no other public interest has been seriously challenged. The reporters of the Model Penal Code, for example, concluded that laws enforcing purely moral standards raise both constitutional and practical problems in a diverse society, and are therefore "inappropriate for government .... " 02 Similarly, the British Wolfenden Commission decided that the "realm of private morality [is] . . . not the law's business." 103 Although Justice Douglas did not discuss the right to privacy in Glona, he implicitly questioned whether the state has a proper interest in deterring illegitimacy. He twice placed quotation marks around the word "sin" in using it to describe the state's interest in controlling the behavior of the parents, thus questioning the validity of the state's power in this area and perhaps raising the issue whether the Griswold "privacy" theory may not be relevant. 0 As with the due process suggestions in Levy, however, the Court did not elaborate, thus leaving this issue open.
Justices Harlan, Black and Stewart dissented from both decisions in a single opinion. 1 5 They disagreed with the majority on two fundamental points. First, Justice Harlan, writing for the three dissenters, denied that the classification at issue in the cases (" [t] he difference between a child who has been formally acknowledged and one who has not" 106) was inherently suspect, and therefore rejected the strict standard of equal protection adopted by Justice Douglas. While Justice Harlan seems correct in dealing with the basis of the classification rather than the nature of the right, he failed to recognize the invidious results of the requirement of acknowledgement--depriving a child of rights that he would otherwise have because of something as completely beyond his control as the color of his skin. Surely, the dissenters would not tolerate a wrongful death statute which denied re-covery to blacks, but they failed to discuss how illegitimates were in any different constitutional posture. 17 Second, Justice Harlan argued that the discrimination does serve rational purposes. To begin with, it enforces the formalities of marriage and acknowledgement:
If it be conceded, as I assume it is, that the State has power to provide that people who choose to live together should go through the formalities of marriage and, in default, that people who bear children should acknowledge them, it is logical to enforce these requirements by declaring that the general class of rights that are dependent upon family relationships shall be accorded only when the formalities as well as the biology of those relationships are present. 0 8 Justice Harlan's implicit argument that a state should be able to justify an individual discrimination in the context of its overall statutory scheme without having to demonstrate that each individual discrimination constitutes a reasonable deterrent seems correct. This argument, however, does not meet all of the objections raised against the Louisiana scheme. First, with respect to discrimination against the illegitimate child, no answer is provided for the due process objection to the requirement of acknowledgement. 0 9 But even where the discrimination is directed at the parent of the illegitimate instead of the innocent child, Justice Douglas correctly pointed out that Louisiana's sanctions against illegitimates are neither "comprehensive [n]or even consistent," " especially since any parent who is aware of the law need not suffer any disadvantage from his child's illegitimacy because he is allowed to acknowledge the child and enjoy the resulting benefits. Finally, even if a state had a comprehensive scheme of sanctions, the deterrent theory would probably still be "farfetched." I" The fear of a potential illegitimate parent that neither he nor his child could benefit from the other's death under wrongful death, inheritance, or welfare provisions is probably not substantial enough to constitute a reasonable deterrent.
Justice Harlan would also uphold the Louisiana statute on the ground that "a State may choose to simplify a particular proceeding 107 The dissent suggests that a state may classify persons "in terms of their legal rather than their biological relation."
Id. at 79. This statement is meaningless. As Justice Douglas answered, "To say that the test of equal protection should be the 'legal' rather than the biological relationship is to avoid the issue. For the Equal Protection Clause necessarily limits the authority of a State to draw such 'legal' lines as it chooses." Id. at 75-76. by reliance on formal papers rather than a contest of proof." 112 This proposition raises the question whether substantive rights (here the right to recover for wrongful death) can be denied because of problems of proof and the danger of fraudulent claims. Again, since acknowledgment is beyond the control of illegitimate children, any formal requirement with respect to their claims would be the practical equivalent of a total bar. Since due process is not offended where the discrimination is directed against the parent of the illegitimate, it could be argued that the enforcement of the requirement of acknowledgment against him is not unreasonable. Nevertheless, the majority in Glona specifically held that the danger of fraudulent claims in this context can only be dealt with by imposing an appropriate burden of proof."' This seems correct since the danger of fraud by either the parent or the child is not serious in cases involving maternal relationships because the same records normally exist whether or not the mother is married. The more difficult problems involved in proving paternity will be discussed below. n ' 4
II. THE EFFECT OF Levy AND Glona ON OTHER FORMS OF DISCRIMINATION AGAINST ILLEGITIMATES
The broad language of the Court in the Levy and Glona opinions indicates the beginning of a general change in the legal status of illegitimates. While the decisions were tied to the particular statute, n 5 Justice Douglas made no apparent effort to limit their effect, although the Court had been informed of the nature and extent of other discriminations against illegitimates." 6 Levy and Glona leave open significant questions because the majority did not grapple with the more difficult issues presented, and because the cases did not involve all the policies which might be offered to justify classification on the basis of illegitimacy. But the application of the principles established by the Court to the undecided issues should lead to the end of all the major legal disadvantages under which illegitimates now suffer.
A. Support
Discrimination in the area of parental support is perhaps the most fundamental disability imposed on illegitimate children, since the duty of support initially defines the legal relationship between the child and his parents. Although mothers apparently owe their illegitimate children support in all states," T fathers escape any liability in some states,' 1 s and in one the duty attaches only after acknowledgement." 9 But even where the duty is owed, it is likely to be less extensive for illegitimate children than for legitimate ones. In some states, for example, a child's right to support ends at a younger age if he is illegitimate. 2°T he denial to an illegitimate child of equal rights to parental support cannot be justified under Levy. The denial clearly does not deter illegitimacy; indeed, to allow a parent to escape his usual liability could have the opposite effect. On the other hand, the "family unity" policy might be asserted to justify discrimination in regard to the duty to support. With respect to the mother, the justification is no more convincing here than it was in the wrongful death situation.'" With respect to the father, although the family unity argument appears to be stronger since illegitimate children are usually not members of his immediate family circle, the existence of an intimate relationship is irrelevant to the purpose of support statutes: guaranteeing children a minimum standard of living. A child may be equally destitute inside or outside the family circle. Legitimate children, although not living with their fathers, are entitled to a full right to support.
It is also evident that the goals of simplifying proof and preventing fraud cannot justify the discrimination, at least with respect to support from the mother. The danger of fraud is not greater in this situation than it was in Glona where the Court explicitly held that the possibility of fraudulent assertion of motherhood could only be dealt with by burden of proof. 1 2 2 In fact, there is probably less danger in an assertion of relationship by a child against a living mother than in a claim of parenthood by a mother with respect to a deceased daughter. The fact that if the claim of the "daughter" is fraudulent it will threaten the interests of an innocent woman, instead of a tortfeasor as in Glona, is too minor a distinction to justify a different result, especially since the problem of proof is not substantial with respect to motherhood. 2 3
The difficulties of proof are more serious, however, with respect to the father. Although the development of increasingly sophisticated blood tests has somewhat eased the problem, proof of paternity still involves considerable danger of fraud and inconclusiveness of evidence. -' Blood tests can prove the innocence of fifty per cent of those men falsely accused of bastardy.' 2 5 They cannot, however, demonstrate conclusively that a given individual is the father, only that he is in the half of the male population that could be. But can this greater uncertainty of parentage justify a rule which denies the illegitimate child equal substantive rights?
It is submitted that Levy and Glona, though involving a maternal relationship, establish the general principle that, where illegitimacy is involved, a state cannot deny equal substantive rights when other, less drastic means are available by which it can prevent fraud. Here, the state can require claimants to satisfy an appropriate burden of proof. 2 ' Under the Levy rationale, the denial to an illegitimate child of the right to full support from his father must be considered a violation of the "basic civil rights." 12' The illegitimate child's right to his father's support is certainly at least as fundamental as his right to recover for the death of his mother. In addition, the discrimination embodies the suspect classification of ancestry. Consequently, the state must adopt the least burdensome method of protecting its legitimate interests.128 Here the least drastic way of preventing fraudulent claims is reliance on an appropriate burden of proof.
Assuming that a state does use burden of proof, are there any constitutional limitations on how heavy a burden may be imposed? One state now conditions paternal support on acknowledgment in open court.' 29 While this requirement might be considered a form of burden 124 The danger of a jury finding in favor of a "wronged woman" despite strong evidence to the contrary is illustrated by the famous case of Berry v. Chaplin, 74 Cal. App. 2d 652, 169 P.2d 442; 74 Cal. App. 2d 669, 169 P2d 453 (1946), in which Charlie Chaplin was found to be the father of a child although blood tests excluded the possibility of his paternity. For further discussion of blood tests see sources cited in note 125 infra.
An extreme case of uncertainty of evidence occurs when several men have had "access" to the mother. One solution to this special problem is the imposition of joint liability on the possible fathers. 
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of proof, it is tantamount to no legally enforceable right to support, since it depends on the voluntary act of the father. Other states make actions for paternal support criminal and require proof beyond a reasonable doubt. 3 Still others demand "clear and convincing evidence of paternity.' 31 Such burdens raise a different equal protection problem: is the danger of fraud in paternal support actions by illegitimate children sufficiently great to justify a higher evidentiary standard? It is doubtful that evidence in paternity proceedings is significantly less certain than proof in other areas of factual dispute, for example, eyewitness identification.'
But it would probably be difficult to establish this theory since the courts have traditionally been reluctant to impose constitutional limitations on state rules of evidence except where explicit rights are involved. 133 Nonetheless, courts might be forced to adopt this reasoning if a state established a standard of proof so severe that most illegitimates were barred from recovery. 1 34 Since the Levy decision, courts in four states have considered the question of the illegitimate child's right to paternal support. Three courts have held that Levy requires the full equality of illegitimates; one decision is to the contrary.
In R. v. R.," 5 the Missouri Supreme Court overturned a wellestablished rule denying illegitimate children any right to support from their fathers. A lower court dismissed a petition for support without adjudicating the disputed issue of paternity. 36 Reversing, the Supreme Court said that [t] he principles applied by the United States Supreme Court [in Levy] would render invalid state action which produces discrimination between legitimate and illegitimate children insofar as the right of the child to compel support by his father is concerned. Under the guise of discouraging illegitimacy, states may no longer cast the burden upon the innocent child. provisions relating to the obligations and rights of parents . . .affords illegitimate children a right equal with that of legitimate children to require support by their fathers."'T While the Court's decision is correct on the basis of the analysis above, its application of Levy was mechanical; like Justice Douglas, the Missouri court failed to deal with the more complex issues in the case.
In Storm v. None,238 the Family Court for New York County challenged all aspects of a New York law that gave illegitimates the right to support but only with substantive and procedural disadvantages not faced by legitimate children. The court cited Levy and noted that nowhere was discrimination more suspect than in the area of support. 139 The Colorado Supreme Court was faced with a slightly different problem in Munn v. Muunn" 4 At issue was a statute making a jury verdict for support final except where legitimate fathers could demonstrate changed circumstances. The court observed that the inflexible support provision was "equally objectionable from the illegitimate child's point of view," 141 and further stated:
Levy and Glona point the way to the inescapable conclusion that the support obligation owed by a father to his legitimate child cannot differ substantially from the duty owed to his illegitimate child. 1 ' Finally, in Baston v. Sears, 4 ' the Ohio Supreme Court, by a 4-3 vote, denied an illegitimate child paternal support.'4 Levy had been decided by the United States Supreme Court after argument in Baston, and the Ohio majority dismissed the case in a footnote on the ground that it was "based on the intimate, familial relationship which exists between a mother and her child, whether the child is legitimate or illegitimate.' 45 The court went on to reject the equal protection argument on the novel ground that no state action was involved because the right to paternal support existed only as a result of the voluntary contract which is undertaken when marriage occurs. That contract includes, by way of well understood tradition and custom, the promise by the husband to support children which may result from this relationship which is favored by the law and public policy. 46 This argument seems entirely unfounded. Not only is the husband's duty to support imposed by statute in Ohio, 4 7 but the majority opinion itself states that the marital relationship is "favored by the law," showing clearly that there is state action involved. The dissent in Baston saw no problems in the direct application of Levy.' s B. Inheritance
By Illegitimate Children
Another important area of discrimination is that of inheritanct Only Louisiania denies illegitimate children equal rights of inheritance from their mother, 149 but only two states grant equal rights of inheritance from the father.'
Eighteen more give full rights to acknowledged illegitimates.' 5 Four states expressly adopt the common law rule of no inheritance; the rest have not ruled on the issue.' 52 The illegitimate's rights to inherit from his maternal and paternal kin are even more limited.'5 3 Furthermore, most states have ruled that the word "children" in a will does not include illegitimates unless contrary intent is shown.'"
The major disadvantage to illegitimates in inheritance involves intestate succession. Intestacy provisions may embody two related, but potentially conflicting, policies: distributing property as society deems fair, and distributing property according to the presumed intent of the deceased. If a socially equitable allocation were the only purpose of an intestacy statute, discrimination could not be justified. At a minimum, Levy establishes that a state cannot decide constitutionally that illegitimate children are less deserving merely because of their condition of birth. The "family unity" policy is no more convincing here than it was with respect to wrongful death. If establishing a "presumed intent" is a purpose of intestacy provisions, the discussion above of this policy should also govern here. In fact, the argument that Shelley v. Kraemer 155 forbids a presumption of discriminatory intent is even stronger here since a deceased normally could have excluded illegitimate children by will." 5 6
Intestate succession from the father raises a further problem: some states provide that for purposes of inheritance paternity must be established during a relatively short period before or after the birth of the illegitimate child; 157 another occasional requirement is that paternity be proven before the death of the father.'-Such provisions have the understandable purposes of insuring that the issue be tried while the evidence is fresh and that the man "accused" have an opportunity to be present. The effect of these statutes, however, is to forfeit an infant's future rights because of the inaction or insufficient action of his mother, who may often be unaware that anything beyond her own right to support was at stake. 59 Such statutes raise in a new context the due process question whether a child can be denied rights because of the failings of another person. While a number of courts have held that a statute of limitations can run against an infant," 0 0 the constitutionality of these holdings has apparently never been considered by the United States Supreme Court. 16 The argument for unconstitutionality is particularly strong here. First, the child is disadvantaged under a suspect classification. But more important, a mother may have interests conflicting with those of her illegitimate child. For example, she might wish to avoid the public embarrassment of a paternity proceeding, or a strong, remaining emotional attachment to the father may stop her from bringing the action. For these reasons, in order to cut off the future rights of an illegitimate child, the state should be required to hold a hearing in which independent representation is provided for the child.
The denial to illegitimate children of the right to inherit from maternal and paternal kin is perhaps of minor practical importance. But because no additional justifications for this discrimination seems available, it should also fall under Levy, subject to proof of fatherhood in the case of paternal relationship. By chance, the first application of Levy came in a case in which the right to inherit from maternal kin was denied to an illegitimate child of the mother and to the descendants of her other illegitimate children. In Michaelsen v. U'ndhjem, 62 the Supreme Court of North Dakota held that the statute denying recovery to the illegitimate child and his descendants was unconstitutional under Levy. The court said:
Applying the reasoning in Levy, as no action, conduct, or demeanor of the illegitimate children in the instant case is relevant to their status of illegitimacy, we conclude that the classification for purposes of inheritance contained in § 56-01-05, which is based on such a status . . . is unreasonable."-The court also stated that the statute which punishes innocent children for their parents' transgressions, has no place in our system of government, which has as one of its basic tenets equal protection for all."
Although equal protection was the ground for decision, the court's language also supports the due process argument. In a manner similar to the United States Supreme Court, however, the North Dakota court failed to deal with the family unity and presumed intent arguments which could have been raised with respect to inheritance.' 6 5
A somewhat different set of problems is raised by decisions creating a presumption that a disposition to "children" does not include illegitimates. While these decisions, like intestacy provisions, presume a discriminatory intent, the burden on illegitimates is less serious since the presumption is rebuttable. An illegitimate who had lived with his father, for example, could probably recover under a will leaving property to "children." If it can be shown that the presumption has a factual basis and if rebuttal is not made unreasonably difficult, this may be one classification based on illegitimacy which is still constitutional after Levy.
From Illegitimate Children
At common law, the rule was that parents were not heirs of their illegitimate children. 16 " This rule, which is still in effect in many 163 Id. at 878. 164 Id. 165 Invalidating the discriminatory provision, the court held that the plaintiffs were entitled to recover by the underlying statute. Id. at 879. 106Annot., 48 A.L.R2d 759, 761 (1956).
[Vo1.118:1 states, 1 6 is now constitutionally invalid under Glona, since none of the possible justifications for the rule is supportable. Most obviously, the theory that the conception of illegitimate children would be deterred by this rule is untenable, especially since a parent normally inherits only if the child died intestate without descendants.3 6 A more plausible argument is that the state could condition inheritance by a parent on prior acknowledgment in order to encourage parents to acknowledge. Even if the rationality of this deterrent is unconvincing, it can also be argued that a person who has refused to admit parenthood when the admission might have been costly should be estopped to claim the relationship when it has become advantageous. If, however, the underlying purpose is to punish parents who fail to accept their responsibilities, the rule denying inheritance to parents of illegitimates who fail to acknowledge is imprecise and unnecessary., 9 Not all parents who fail to acknowledge formally have shirked their duties, as the case of Louise Levy well illustrates. In addition, those parents of legitimate children, who desert their children, can still inherit. Because of this imprecision, a state cannot equate a failure to acknowledge with desertion. Instead, it must proceed against unworthy heirs generally without regard to illegitimacy.
The "presumed intent" justification seems unavailable here because it is difficult to imagine to whom, other than his parents, an illegitimate child with no descendants would want his estate to go. Even the usual argument that an alleged father's paternity should be clearly proven in order to protect him is less substantial since it is the father himself who is asserting the relationship.
A less significant form of discrimination denies intestate rights to the legitimate siblings of illegitimate childrenY For the reasons mentioned above, this rule also lacks validity under Levy and Glona.
C. Benefit Distribution Statutes
Discrimination is also embodied in many of the state and federal laws which allocate income or benefits.-7 ' While only Louisiana denied 1 7 OAnnot., supra note 166, at 795-96.
171 Illegitimate children have been the victims of various rules intended to prevent them from receiving public assistance benefits. See the discussion of the "suitable home" plan in note 39 supra.
A newer version of the "suitable home" requirement is the "substitute father" regulation, whereby families receiving aid for families with dependent children are totally or partially denied benefits when it can be shown that the mother had sexual relations with a man in or outside her home. The birth of an illegitimate child is illegitimate children wrongful death recovery from their mothers, 1 ' 72 most states give them no action for their fathers' deaths. 3 Courts in two states have recently dealt with the question of an illegitimate child's right to recover for his father's death; both allowed recovery. In Armijo v. Wesselius, 7 4 decided shortly after Levy and Glona, the Supreme Court of Washington recognized strong social and constitutional policies in opposition to discrimination against illegitimate children and interpreted the wrongful death statute to include them. The Court rejected the argument that the danger of fraud required the opposite result, reasoning that "the burden of proof, as in other law suits, will provide estates ample protection." 175
In a later case, Schmoll v. Creecy, 70 the Supreme Court of New Jersey held that the state's wrongful death provisions, which explicitly adopted an intestacy rule denying illegitimate children rights with respect to their fathers, were unconstitutional under Levy. Distinguishing the case from the intestacy situation, in which the court believed "presumed intent" might raise an additional problem, 177 the court held that status of birth was irrelevant to the damage done to the child whichever parent was involved. The court did not discuss proof of paternity, probably because it was indisputable on the facts. 78 Most states also deny wrongful death recovery to the parents of an illegitimate child.' 79 Since the legal issues are parellel to those raised with respect to inheritance from illegitimate children, this rule should also fall under Glona.
Another discrimination is found in workmen's compensation statutes: illegitimate children can often recover only if they can prove actual dependency, while legitimate children usually benefit from a conclusive presumption of dependency.' 0 As discussed above, this linking of dependency and legitimacy is both imprecise and unnecessary and should fall on those grounds. considered prima facie evidence of the existence of a "substitute father." In King v. Smith, 392 U.S. 309 (1968), the Supreme Court held that Alabama's "substitute father" regulation requiring total denial of benefits violated the Social Security Act. Among federal statutes,""' the Longshoremen's and Harbor Workers' Compensation Act ' specifically allows recovery by illegitimate children only if they were acknowledged by, and dependent on, the deceased. This requirement raises the same issue of formal proof discussed with respect to Levy." 8 The Federal Employees' Compensation Act," 8 the Copyright Act, 8 " and the Federal Employees' Group Life Insurance Act's 6 have been held to incorporate state laws of inheritance, and thus discriminate against illegitimate children in a similar fashion. These provisions present constitutional questions identical to those raised by the state inheritance laws which they adopt, and should meet a similar fate under Levy.
The Fifth Circuit reached this result in Herbert v. Petroleum Pipe Inspectors, Inc. 8 7 The representative of two illegimate children sued under the Jones Act "s which explicitly adopts the provisions of the Federal Employees' Liability Act. Although previous cases under the Jones Act held that illegitimates were entitled to recover as a matter of federal law," s the district court granted summary judgment to the defendants on the ground that the illegitimates were not "children" under the Act, because they were adulterous bastards under Louisiana law.' 90 The circuit court reversed on the basis of Levy without further comment.' 9 '
In Haley v. Metropolitan Life Insurance Co., 92 decided after Levy, a Missouri court held that an illegitimate child could recover for his father's death under the Federal Employees' Group Life Insurance Act. The court refused to apply Missouri law which would have disqualified the child, and instead adopted a federal definition of "children" including illegitimates 9 3 The court said that its decision to overrule prior cases referring to state law was "bolstered" by Levy.'
D. Public Housing
Another common form of discrimination against illegitimates is the exclusion of families with illegitimate children from public housing." 9 5 The constitutionality of this discrimination is complicated by several factors. First, the general question of the legality of the frequently arbitrary standards and procedures by which housing authorities accept and evict tenants is the subject of much current litigation.' 9 6 Consequently, the reasons for which a housing authority may exclude actual or prospective tenants are unsettled, other than for failure to meet income standards. Second, housing discrimination affects both parents and children so that aspects of both Glona and Levy are involved. A third complication is that the exclusionary policy often includes both rejection of applicants with illegitimate children and eviction of tenants who gave birth while in residence. These two factual settings involve somewhat different policy considerations.
A number of suits challenging housing discrimination have been filed,"" 7 but only one has reached a decision on constitutional grounds. In Thomas v. Housing Authority," 8 decided in 1967, the federal district court in Arkansas held that an automatic rejection of two housing applications on grounds that the mothers had illegitimate children violated the fourteenth amendment. It found such action to be in "general disharmony with the spirit and aim of the low-rent housing program." 19 In dictum, however, the court added that to insure the morality and lawful conduct of tenants, the housing authority "might permissibly formulate a policy giving some evidentiary or presumptive effect to the presence of illegitimate children." 2'
The exclusion of applicants with illegitimate children involves a different use of the classification of illegitimacy than that considered in Levy and Glona. The Authority apparently did not suggest that its purpose was to deter illegitimacy. 2 ' Indeed, the idea that the fear of a future inability to obtain public housing would help prevent the conception of illegitimate children is as "far-fetched" as the deterrence justification rejected in Glona. Rather, the defendants attempted to justify their policy on the ground that it was intended to prevent their buildings from becoming "hotbeds of delinquency." 202 They argued that the presence of illegitimate children indicated a danger of antisocial conduct in the future, which, in turn, justified rejection of the applications. Faced with this argument, the court concluded that while illegitimacy might be of some predictive value, as a sole basis for refusal it was insufficiently precise. 03 Upon consideration of all relevant factors, some families with illegitimate children might be good tenants, while others without such children might prove poor ones. Accordingly, illegitimacy alone was not an adequate ground for exclusion; but it could be used as some evidence of a family's undesirability.
The Thomas holding should not be affected by Levy and Glona. Although the Thomas decision goes beyond the explicit holdings of the Supreme Court by relying on a theory of statutory imprecision to strike down a classification which the court believed did have some rational connection with the purposes of the housing program, this extension is appropriate. s°I n any event, the constitutional issue is now largely academic because of the recent mandatory circular, issued by the Department of Housing and Urban Development (HUD), prohibiting any exclusion based solely on illegitimacy. 05 The circular quotes from the Thomas decision and apparently intends to adopt its result. 20 6 A more difficult issue is the continuing validity of the dictum in Thomas that it is constitutionally permissible to consider illegitimacy as an unfavorable factor in a family applying for public housing. A housing authority might wish to prevent conduct which presents either a physical or a moral threat to other tenants. If physically disruptive behavior is the concern, exclusion for illegitimacy should clearly be unconstitutional. First, there is no reliable evidence that among eligible families, those containing illegitimate children are unusually likely to present this kind of threat. Mothers of illegitimate children do not differ significantly from mothers of legitimate ones, in either background or behavior. 2 " 7 Another possibility is that illegitimate mothers are unable to prevent their children from disturbing others: but there is no indication that illegitimacy is relevant to a lack of parental discipline. 2 ' The lack of a father in the family may affect parental control, and since illegitimate fathers are normally absent, families containing illegitimate children may create special problems." 9 The same, though, is true of families in which, although the children are legitimate, the father is missing. Yet these families are not affected by the illegitimacy exclusion. Thus, whether or not a housing authority could constitutionally rely on the absence of a father in refusing to accept applicants, it may not use the suspect classification of illegitimacy as an indirect way of considering that factor. Such a use of the classification is clearly imprecise because not all fatherless families include illegitimate children, and unnecessary because the state could consider paternal absence directly.
Second, even if the state could prove that illegitimacy was relevant to the danger of future misbehavior, it should not rely on status of birth as a factor justifying exclusion. 21 There is no indication that a housing authority could not protect other tenants adequately by excluding applicants who had a history of the type of conduct which would interfere with their neighbors' rights. Such a standard could, of course, be applied on an equal basis to families containing illegitimates.
The director of the Little Rock Housing Authority, however, had a moral rather than a physical threat in mind when he asserted that the illegitimacy exclusion was intended to prevent the projects from becoming "hotbeds of delinquency." The authority claimed that promiscuity, and even prostitution, in its buildings had created such an unsavory atmosphere that "respectable" families were reluctant to live there. 21 or overt promiscuity. Since a housing authority has the alternative of relying on direct evidence of such conduct, it ought not to use a suspect classification as indirect evidence.
A somewhat more subtle argument is that the very presence of illegitimate children in a family creates a moral threat by example to other tenants. But this "moral leper" theory violates the recent HUD circular mentioned above. 212 The circular provides, inter alia, that an authority may establish criteria for admission and eviction bearing on whether the conduct of . . . tenants . . . does or would be likely to interfere with other tenants in such a manner as to materially diminish their enjoyment of the premises. Such interference must relate to the actual or threatened conduct of the tenant and not be based solely on such matters as the marital status of the family, the legitimacy of the children in the family, police records, etc. 21 " 3 This requirement reinforces the conclusion that here, too, the authority ought not to be constitutionally allowed to use a suspect classification when other means of determination are available.
The eviction of public housing tenants, when a member of the family gives birth to an illegitimate child, presents a somewhat different problem from the refusal to admit a family which already includes such a child. The assertion that the exclusion deters potential illegitimate parents is more likely to be accurate. While the extent to which any sanction actually deters illegitimacy is uncertain, eviction is so serious a penalty that it is probably as effective a deterrent as the criminal law. 214 But even if the deterrence is effective and even if government can constitutionally regulate the private non-violent sexual conduct of consenting adults, there remains the question whether housing authorities are the proper bodies to promote the policy of general deterrence. The HUD circular indicates that the department has concluded that they are not. The circular would allow eviction only for conduct interfering with other tenants. 21 5 The same result might be reached under the equal protection clause on the ground that general deterrence is not related to the purposes of the housing act. 216 promotion is to result from an improvement in living conditions rather than from the creation of an agency to review the sexual behavior of public tenants. 217 This view is supported by Chicago Housing Authority v. Blackwell, 18 where the Supreme Court of Illinois held that a state provision granting the housing authority power to do what was "necessary" to secure federal assistance, did not authorize the authority to require a loyalty oath as a condition to eligibility for low-cost housing. 219 The state housing authority argued that the loyalty oath requirement was pursuant to the "Gwinn Amendment" "o to the Federal Housing Act and was authorized by state law since, in light of the amendment, the oath would help secure federal funds. The court declared that the purpose of the state housing law was to eradicate slums and to provide lowincome housing and that the exclusion of otherwise qualified applicants solely because of membership in a subversive organization did not further this purpose. Thus it interpreted the state law as not authorizing the loyalty oath requirement despite the "Gwinn Amendment." " Similarly, the deterrence of sexual "sin" is no more related to the purpose of public housing than deterrence of subversive activity.
E. Custody and Visitation
1. The Mother
A mother normally has the right to custody of her illegitimate children subject to the same degree of supervision which the courts exercise over the mothers of legitimate children."
This right derives from the widely recognized common law presumption that maternal custody is in the best interests of a child.
It is therefore clear that the child as well as the mother has a presumptive right to maternal custody. A recent custody case, however, illustrates the kind of penalties which zealous state officials sometimes try to inflict on illegitimates. A Maryland statute provides that children may be taken from their mother when they are neglected 2 2 -a condition which is defined to include the existence of an "unstable moral environment." In ln re 21742 U.S.C. § 1401 (1964 Cager, 225 a lower Maryland court held that the birth to a mother of a second illegitimate child was in itself sufficient evidence of an unstable moral environment to constitute neglect.
Most first illegitimate children * * The court there stated: are the result of a mistake * * The second time around we think represents a lack of judgment and demonstrates an unstable moral attitude on the part of the mother * * * that is inconsistent with the minimum moral standard the community requires.22
The Maryland Court of Appeals reversed, holding that the lower court's test for neglect was not "reasonably or fairly implicit in the statute." " The court said:
The best interest of a child may or may not be served by removing it from the custody of a mother who has had another illegitimate child but the sole test, automatically applied, cannot in fact or law be pregnancy with an illegitimate child or the recent birth of an illegitimate child added to the presence of an existing illegitimate offspring. Cf. Levy v. Louisiana, 391 U.S. 68 ....
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The Maryland court relied on statutory grounds, but it apparently interpreted Levy expansively to call into question the use of illegitimacy as a classification when, although having some relationship to a legitimate legislative purpose, it imprecisely identifies the group the state intends to reach. The court also invoked due process principles to reinforce its statutory holding; it saw the case as having been instituted not to serve and perpetuate the best interests of the children but rather impermissibly to use the children as pawns in a plan to punish their mothers for their past promiscuity and to discourage them and other females of like weaknesses and inclinations from future productivity. 22 9 If the lower court in Cager had merely given some weight to the presence of more than one illegitimate child in a household, a more 
The Father
At common law, a father never had the right to custody of his illegitimate child, 232 but in a number of states this absolute rule has been altered by statute and judicial decision. In many states, a father is now able to obtain custody after the death of the mother.1 3 3 The question of paternal custody also arises when a mother decides to relinquish the child. Usually the father's consent to such relinquishment is not required, as it would be with respect to a legitimate child unless the father had been adjudicated unfit. 23 4 Some states even exclude the father from any participation in the resulting custody hearing. 2 3 5 There seems to be no proper reason for this exclusion. The restriction has no significant deterrent value, and a court would obviously be under no obligation to accept the suggestions of a father it considered unreliable. If a father desires custody of the child either when the mother relinquishes it or when she dies, the more complex question arises: whether he should have the same presumptive right to custody which is accorded a legitimate father." 6 In the absence of justification for the denial of such a right, a similar presumption should be accorded an illegitimate father since the act of stepping forward is prima facie evidence of the father's devotion to the child's welfare. It may be argued that an illegitimate child living with his father would be particularly susceptible to suffering because of his status. In fact, the opposite is probably true. In at least one state, an illegitimate child who lives with his father is automatically legitimated. 2 3 7 Even where such a statute does not exist, the child probably has a greater opportunity of gaining legitimate status living with his father.
Additional considerations enter where the illegitimate father also has a legitimate family. 2 2 The influence and interests of the legitimate wife and children could certainly be considered in a custody hearing. Unless the illegitimate child is adulterous, however, the problems are really no different from those presented when a divorced and remarried man desires custody of his legitimate children by his first wife. Thus, aside from the special problem of the adulterous child, denial to the illegitimate father of a presumptive right to custody lacks a rational relation to the object of custody provisions. This result would not prevent a court from refusing custody to an illegitimate father it found unfit, since a legitimate father could be refused on a similar basis. A related issue is the right of a father to visit his illegitimate child while the child is in his mother's custody. Most states allow visitation depending on the situation of the particular child, whether or not illegitimacy is involved, 23 9 and a number of cases have specifically given illegitimate fathers the right to visit. 4° In Wallace v. Wallace, 2 4 however, the Supreme Court of Illinois stated that the Illinois paternity act established a conclusive presumption that an illegitimate father had absolutely no visitation rights and by logical implication ruled that this was in the best interests of the child. 2 While there may often be special reasons for denying visitation rights to an illegitimate father, the unrebuttable presumption created in Wallace is imprecise because an opportunity to see his father might sometimes be a clear benefit to the child. Although visitation is usually a matter left to a court's largely unreviewable discretion, the rationale of Glona would support the right of a father of an illegitimate child to appeal to judicial discretion, even though the exercise of this discretion will often deny him the right to visit.
A recent case has raised the issue, in an unusual context, of a father's right to visit his illegitimate child. A county welfare board interpreted federal and state statutes conditioning eligibility for the Aid for Dependent Children (AFDC) Program on the "continuing absence" of a parent. The effect of this requirement was to deny benefits to illegitimate children visited by their fathers, but not to legitimate children visited by divorced or separated fathers. In Jones v. Welfare Board, 2 43 the mother of two illegitimate children has sued 1965) . 242 The court's holding was concerned with a procedural aspect of the case. It denied the child any common law basis to sue for his father's companionship. However, the court made it quite clear that an illegitimate father had no right to the custody or society of his child. 243 No. 4-68 Civ. 248 (D. Minn., filed July 30, 1968) (temporary restraining order). on behalf of herself, her children, and others simliarly situated to enjoin the enforcement of the welfare board's policy on the grounds that it violates equal protection, due process, and the right to privacy. The federal district court in Minnesota has granted a temporary restraining order against termination of AFDC benefits to the named plaintiffs. 2 The purpose of the denial of aid is apparently to regulate the sexual activities of welfare mothers by denying access to likely sex partners. This regulation should be illegal under King v. Smith. There the Supreme Court held that Alabama's "substitute father" rule denying aid to families in which the mother was having sexual relations violated the Social Security Act. 4 " Even if legal under the Act, this policy cannot justify the burden on illegitimate fathers and children under Levy and Glona. The rule is imprecise because it unnecessarily excludes consideration of factors relevant to deciding whether there is a danger of illicit sex: for example, the actual relationship between the parents, the age of the children, and the place of visitation.
F. Name
A less tangible form of discrimination which illegitimate children now suffer is the denial of a right to use their father's name. 247 Although most illegitimates live with their mothers and might prefer to use her name, some do not and may prefer their father's name. Although the effects of this deprivation are uncertain, the disadvantage seems unjustifiable under Levy. It has been suggested that the denial to illegitimates of this right is reasonable because a family name serves the function of identifying an individual with a "nuclear" family group,m and a father's illegitimate child will not usually be a member of this group. But identification of the "nuclear" family is probably not the purpose of names, since they are commonly shared by a much larger group of relatives, and since legitimate children, not living with their fathers, are not disqualified from using his name. If anything, a name seems to identify a group bound by certain legal relationships. Since the discriminations against illegitimates with respect to other legal relationships are now invalid under Levy and Glona, there is no longer any justification for discrimination with respect to name, assuming, of course, that paternity has been established. 244 Id. 245392 U.S. 309 (1968). 246 Id. at 327. See also note 171 mipra. 247See Krause, note 118 .rupra, at 503.
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III. CONCLUSION
Because the Levy and Glona decisions dealt summarily with a particularly unreasonable statute, they did not consider all the possible justifications for classifications based on illegitimacy. The Court did, however, establish that a state will carry a heavy burden in attempting to show a reasonable relationship between a classification based on illegitimacy and a legitimate state purpose.2° It is also important that in Glonca the Court considered and rejected the claims that an illegitimate parent's problem of proving relationship justified a denial of substantive rights 0 and that the policy of deterrence justified a discrimination against illegitimate parents.2 1 Thus, while the Court wrote cryptically, its opinions indicate that no major discriminations against illegitimates should survive.
In the cases involving discrimination against illegitimates decided since Levy, the courts, like the Supreme Court itself, have failed to discuss all the problems involved. Most have accurately, but inadequately, treated the discriminations as the vestiges of earlier social customs. Although the new attitudes of these courts are a welcome change, the refusal of at least one court to extend the principles of Levy to the paternal relationship indicates that a more thorough analysis of the issues will be necessary before illegitimates are everywhere guaranteed the "correlative rights which other citizens enjoy." ' 251 249 391 U.S. at 71-72. 25o 391 U.S. at 76. 251 Id. at 75. 252 391 U.S. at 71.
